Common Contracting Concerns

Contracts, agreements, MOUs, facility use permits, material transfer agreements, data use agreements, etc. (collectively referred to as contracts) may not be signed at the department or college level, except for those which have been specifically delegated by policy or in writing by the President.

No person shall sign any contract or other legal document for or on behalf of the university unless such individual has been delegated authority per Policy 3341-1-7 (Delegation of Contract and Signatory Authority). No sub-delegations of authority other than those listed in Policy 3341-1-7  may be made without written approval of the President.

Contracts should be routed as follows for review and signature:
[bookmark: _Hlk202882877]A. Contracts related to sponsored projects for research, service, testing, instruction, scholarly activity or creative activities executed in the name of Bowling Green State University must be initiated by completing the Proposal QuickStart Survey. These include contracts, agreements, MOU’s, data use agreements, material transfer agreements, grant awards and amendments, and other agreements commonly used for grant and research administration.
B. All contracts for purchases of goods or services, including grant-funded purchases, must follow Policy 3341-6-38 (Purchasing, Sales, and Disposal of University Property and Asset Control) and other applicable university policies. Having signatory authority does not exempt a purchase from following university procurement policies and processes. Contracts for the purchase of goods and services from an outside vendor must be sent to the Purchasing Department.
C. Many departments have standard repetitive contractual agreements that may lend themselves to further delegation of signature authority. If the contract can be reduced to a single standard form, approval through the dean’s/director’s office will be required by the Office of General Counsel. Such delegation would specify that no changes may be made to the standard form. If changes are made to the standard form, the contract must be submitted to the Office of General Counsel for review prior to signature.
D. Contracts not included in either A, B or C must be sent through the dean’s/director’s office to the Office of General Counsel. Such contracts should not be sent directly to any other office. General Counsel will review, edit, sign (if appropriate) and route the contract.
Questions concerning the scope and application of the Delegation of Contract and Signatory Authority Policy should be directed to the Office of General Counsel. Specific operational questions may be directed to the employee’s immediate supervisor.

Ohio Attorney General “Essential” Terms 
“Essential” terms are terms that are either non-negotiable or strongly preferred terms because of State law, Federal law and/or the academic mission and policy of the University.  Specifically, Sponsored Research Agreements and Patent Licenses will implicate both Ohio and Federal legal issues that require certain results. 

The following identifies several essential terms, explains the basis as to why the terms are essential or non-negotiable and identifies the required or preferred result.

	Arbitration/Liability
	BGSU may not agree to binding arbitration as to monetary damages under Ohio law. ORC § 9.27(B)(2).  Under the Eleventh Amendment, States and State entities generally have sovereign immunity from lawsuit unless that immunity is waived by the state or the state consents to be sued.  Ohio has waived its immunity and consented to suit only if the action is brought in the Ohio Court of Claims.  See ORC § 2743.02(A)(1).  In particular, the consent granted by Ohio is “to be sued, and have its liability determined.”  Thus, Ohio has consented to have its liability determined only in the Ohio Court of Claims.  A binding arbitration determines liability outside the Ohio Court of Claims and is thus inconsistent with Ohio law. 

	Choice of Law
	Ohio law should govern agreements with State universities.  First, a State university is an institution operated pursuant to authority conferred by the state of Ohio.  Second, any lawsuit against a State university seeking monetary damages for breach of the agreement must be brought in the Ohio Court of Claims.  ORC § 2743.03.  It is strongly preferred and recommended that the Ohio Court of Claims apply Ohio law.

	Confidentiality
	A confidentiality provision in an agreement with a State university must account for Ohio public records law.  See ORC § 9.27(B)(7). State universities are subject to public records requests under Ohio law.  See ORC § 149.43.  The duty to comply with public records request cannot be limited by Agreement.  It is important to note, however, that with respect to commercialization, a key set of documents are exempted from a public records request: “Intellectual property records”.  See id. at § 149.43(A)(1)(m).  Intellectual property records refer generally to non-financial and non-administrative records that are not publicly disclosed and that were produced or collected by faculty or staff of a State university in the conduct of research, regardless of whether that research is sponsored by the State university or private concern.  See id. at § 149.43(A)(5). 

	Indemnification
	A provision requiring the state to indemnify another person is barred by Ohio law for procurement contracts. ORC § 9.27(B)(1).

Further, a provision requiring indemnification by the State is also likely unconstitutional under Ohio law as thoroughly explained in OAG Opinion 96-060.  The Ohio Constitution (Article II, Section 22) and Ohio Revised Code require that any appropriation or financial obligation incurred by the State specify a maximum dollar amount and limit that obligation to the duration of the current biennium (2-year fiscal period).  Indemnification clauses typically create a contingent liability that is uncertain as to amount and time and, as such, may occur beyond the biennium.  

	Initial Ownership of IP

	Ohio law specifies that State universities in Ohio own all rights to and interests in any inventions resulting from work performed (1) at a facility of the University; (2) by a State University employee acting within the scope of their employment or (3) with funding, equipment or infrastructure provided by or through the University. See ORC § 3345.14(B).  A State University can waive its ownership rights under this statutory provision in certain situations, but the statutory provision is the default. 

	
Insurance
	As a state University BGSU is covered under the Inter-University Council Insurance Consortium. Coverage is provided at a limit of $5,000,000 per occurrence. Coverage limits cannot be adjusted up or down. BGSU has discontinued providing paper certificates, as the contract and Ohio law guides insurance coverage. A third party is considered an Additional Insured on the General Liability and Property policies when such an obligation exists in a written contract, per blanket endorsement in our policies.  

	Publication
	A primary responsibility of any institution of higher education is the development, cultivation and dissemination of new knowledge to the public. Therefore, BGSU will not agree to contract language requiring sponsor approval of publications. BGSU recognizes there may be a need to preserve intellectual property rights and protect sponsor confidential information and therefore will agree to a period for review (usually 30 days) and will work with the sponsor to remove confidential information and/or to protect intellectual property. After this review period, if the sponsor has not responded with concerns, BGSU will move forward with the publication. 

	Use of Names
	BGSU occasionally provides lists of externally-funded research projects to stakeholders (board members, deans and other administrators, government officials, etc.). Unless requested otherwise, the name of the research project as well as the sponsor will appear on these lists.   BGSU’s position is one of accountability and transparency to Ohio citizens. 

	Waivers
	Under Ohio’s constitution the Attorney General serves as legal counsel for the state or for any state agency, unless allowed for under the process set forth in section 109.07 of the Revised Code.. BGSU cannot usurp the authority of the Attorney General by agreeing to control the way litigation would be managed in the event of a dispute. We cannot agree that we would submit to the laws or jurisdiction of another state, that we would waiver formal service of process, or to binding arbitration. We cannot sign contracts that usurp the constitutional authority of the state Attorney General. 

	Warranty/Guarantee
	University research is experimental in nature. Therefore, BGSU will not make any warranties or guarantees with regard to the results of the research. However, BGSU is willing to agree to use reasonable efforts to perform the research as set forth in the statement of work and within the established budget.

	
	



